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DEFENDANTS’ PARTIAL MOTION TO DISMISS (DKT. #8) 

 
 
N. Reid Neureiter 
UNITED STATES MAGISTRATE JUDGE 
 

1. Introduction 
 
 This case arises out of the “416 Fire,” a wildland fire that burned more than 

53,000 acres of the San Juan National Forest near Durango, Colorado in June 2018. 

The 416 Fire allegedly was ignited by sparks from the smokestack of the famed coal-

burning Durango & Silverton narrow-gauge tourist train which runs from Durango to the 

mountain town of Silverton.  

The United States has sued the Durango & Silverton Narrow Gauge Railroad 

Company and its corporate parent, American Heritage Railways, Inc. (collectively, “the 

Railroad” or “the Defendants”), seeking damages for the thousands of acres of timber 

burned in the 416 Fire. In addition, and important to the issue currently before the Court, 
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the United States seeks to recover in excess of $30 million expended fighting the fire, 

referred to as “fire suppression” costs.1  

As the basis for its claim, the United States relies on a Colorado statute with 

origins in the nineteenth century. That statute, Colo. Rev. Stat. § 40-30-103 (the 

“Railroad Statute”), makes a railroad company strictly liable for “all damages by fires 

that are set out or caused by” the operation of the railroad. For our limited purposes at 

the early stage of this litigation, the $30 million question is whether “fire suppression 

costs” are included in the language “all damages by fires that are set out or caused by” 

the operation of the railroad. Or instead, whether “all damages by fires” means only 

physical damage to property that has been charred, burned, or destroyed by flames.  

The gist of the Railroad’s position is that fire suppression costs are not “damages 

by fires” and the Railroad cannot be held strictly liable for such costs. Instead, the 

Railroad suggests that if the United States is seeking to recover fire suppression costs, 

it must do so via a claim for negligence, with the Railroad in defense being able to show 

that it acted reasonably in minimizing the dangers of sparks from the train operation. 

Also, under a negligence scheme, the Railroad arguably would be able to show the 

United States’ contributory negligence—for example, by not properly managing the 

forest to minimize the potential for disastrous fires.  

Early resolution of the statutory interpretation question will determine the scope 

of a portion of the litigation, both during the discovery phase (where it would be greatly 

                                                           
1 “The term wildfire suppression covers all of the work associated with extinguishing or 
confining a wildfire.” Katie Hoover and Bruce R. Lindsay, “Wildfire Suppression 
Spending: Background, Issues, and Legislation in the 115th Congress,” Congressional 
Research Service Report 7-5700 R44966 at 1 (October 5, 2017) (emphasis in original). 
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expanded and much more costly under a negligence regime than a strict liability regime) 

and at trial. Thirty million dollars may turn on the answer to the question.    

2. Procedural Background 

 This matter comes before the Court on Defendants’ Motion to Dismiss the United 

States’ claim to recover fire suppression costs based on the Railroad Statute, filed 

September 9, 2019. Dkt. #8. The United States responded on October 18, 2019. Dkt. 

#18. Defendants replied on November 1, 2019. Dkt. #24. Judge Blackburn referred the 

Defendants’ motion to me for a Report and Recommendation. Dkt. #10. I heard 

argument from the Parties on November 14, 2019 and took the matter under 

advisement. Dkt. #29 (Courtroom Minutes).  

 Subsequent to oral argument on the motion, Defendants moved to certify the 

question to the Colorado Supreme Court. See Dkt. #30. The United States opposes 

certification to the Colorado Supreme Court. See Dkt. #34. A group of plaintiffs from a 

state court case have asked to file an amicus brief supporting certification of the 

question to the Colorado Supreme Court. See Dkt. #31. Judge Blackburn has not 

referred to me either the question of certification to the Colorado Supreme Court or the 

motion to file an amicus brief.  

3. Pending State Court Case: Lawrence M. Cohen Family Trust v. American 
Heritage Railways, Inc. 
 

 This is not the only lawsuit spawned by the 416 Fire. Another case is pending in 

the District Court for La Plata County, before Colorado District Judge Suzanne F. 

Carlson. In that case, Lawrence M. Cohen Family Trust v. American Heritage Railways, 

Inc., 2018-CV-30155 (Dist. Court La Plata County, Colorado) (the “State Case”), more 

than fifty private plaintiffs have sued the Railroad seeking to recover damages for 
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extensive losses caused by the 416 Fire. The state plaintiffs claim as damages not only 

damage to property actually destroyed by burning, but also extensive indirect damages 

from the 416 Fire including, among other things, damage from smoke, loss of use of 

property due to smoke and ash, loss of use due to mandatory evacuation, business 

losses, damage to property from a debris flow occurring after the fire, and loss of use 

and repair costs due to the same debris flow. The parties in the State Case raised 

similar questions before Judge Carlson about the Railroad Statute and the scope of 

damages available under its strict liability regime.  

On October 8, 2019, Judge Carlson issued a detailed decision interpreting the 

Railroad Statute and describing her view of what kinds of damages the Railroad Statute 

is intended to address. A copy of that decision has been submitted to this Court. See 

Dkt. #24-1 (“Carlson Opinion”). Judge Carlson in her ruling answered three discrete 

questions. First, she ruled that Colo. Rev. Stat. § 40-30-103 “limits recoverable 

damages to those damages caused by actual burning damage or destruction by fire.” Id. 

at 2. In Judge Carlson’s view, the language of the Railroad Statute “indicates that it is 

only applicable to property which has been damaged or destroyed by fire . . . [and] 

damages beyond physical damages (such as business or other economic losses) were 

not envisioned.” Id. at 18–19. “The court finds that the statute is unambiguous on this 

point.” Id. Judge Carlson noted that there are no Colorado cases discussing the scope 

of damages available under the Railroad Statute but explained that “[e]very case” 

applying either the current version of the Railroad Statute or a prior version involved 

personal or real property which was damaged or destroyed by being burned with fire. Id. 

at 19–20 (listing nineteen cases spanning from 1885 to 1919 which only discuss 

Case 1:19-cv-01913-REB-NRN   Document 37   Filed 12/27/19   USDC Colorado   Page 4 of 28



5 
 

physical damage to property from fire). Ultimately, Judge Carlson declined “to broaden 

the scope of recoverable damages anticipated under the statute where there is no 

support for doing so.” Id. at 20. I note, however, that Judge Carlson did not address or 

analyze whether fire suppression costs incurred to prevent property from burning, or to 

extinguish already burning property to keep from being completely burned, would be 

compensable under the Railroad Statute.    

Second, Judge Carlson answered in the affirmative the question whether a party 

claiming damages beyond damage or destruction directly from burning can maintain a 

negligence action against a railroad for such damages. Id. at 2. “Where plaintiffs are 

alleging damage to some other kind of non-tangible property, or damage which arose 

from the fire, but which was not directly caused by burning by fire, those plaintiffs must 

seek their remedy in a negligence action.” Id. at 21. 

Finally, Judge Carlson held that certain affirmative defenses, such as assumption 

or risk, contributory negligence, and comparative fault, are not available as defenses to 

a claim under the Railroad Statute but would be available as defenses against a 

negligence action. Id. at 2; 22–23.  

4. My task in interpreting and applying Colorado law 

The interpretation of the Railroad Statute is a question of Colorado state law. In 

deciding a question of state law under such circumstances, a federal court’s task is not 

to reach its own judgment regarding the substance of common law or of the 

interpretation of a Colorado statute. Instead, it is to ascertain and apply the state law by 

predicting what the state supreme court would do: 

The federal court must follow the most recent decisions of the state’s 
highest court. Where no controlling state decision exists, the federal court 
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must attempt to predict what the state’s highest court would do. In doing 
so, it may seek guidance from decisions rendered by lower courts in the 
relevant state, appellate decisions in other states with similar legal 
principles, district court decisions interpreting the law of the state in 
question, and the general weight and trend of authority in the relevant 
area of law. Ultimately, however, the Court’s task is to predict what the 
state supreme court would do. 

 
Wade v. EMCASCI Ins., 483 F.3d 657, 665–66 (10th Cir. 2007) (citations and internal 

quotation marks omitted). In addition, federal courts seeking to apply a state rule of 

decision are generally reticent to expand state law without clear guidance from the 

state’s highest court. It is not a federal court’s place to expand state law beyond the 

bounds set by the highest court of the state. Amparan v. Lake Powell Car Rental 

Companies, 882 F.3d 943, 948 (10th Cir. 2018). 

 Based on these principles, while the Carlson Opinion is not binding on me in my 

effort to predict how the Colorado Supreme Court would rule on the question, it does 

provide some guidance in making my decision. I do, however, keep in mind the Tenth 

Circuit’s caution that an “unreported, unpublished decision from one of the many 

Colorado district courts is of little value in considering what course the Supreme Court 

of that state would take.” State Farm Mut. Auto. Ins. Co. v. Travelers Indem. Co., 433 

F.2d 311, 312 (10th Cir. 1970). See also King v. Order of United Commercial Travelers 

of Am., 333 U.S. 153, 160–61 (1948) (holding that in applying South Carolina state law, 

the United States Circuit Court of Appeals was justified in holding that the unreported 

decision of a South Carolina trial court was not controlling and in making its own 

determination of how the Supreme Court of South Carolina would probably rule in a 

similar case).  
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5. Standard for Motion to Dismiss/Motion for Summary Judgment 

 Federal Rule of Civil Procedure 12(b)(6) provides that a defendant may move to 

dismiss a claim for “failure to state a claim upon which relief can be granted.” “The 

court’s function on a Rule 12(b)(6) motion is not to weigh potential evidence that the 

parties might present at trial, but to assess whether the plaintiff’s complaint alone is 

legally sufficient to state a claim for which relief may be granted.” Dubbs v. Head Start, 

Inc., 336 F.3d 1194, 1201 (10th Cir. 2003) (citations and quotation marks omitted). “A 

court reviewing the sufficiency of a complaint presumes all of plaintiff’s factual 

allegations are true and construes them in the light most favorable to the plaintiff.” Hall 

v. Dutton, 935 F.2d 1194, 1198 (11th Cir. 1991). “To survive a motion to dismiss, a 

complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to 

relief that is plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (citing 

Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  

The principles under Rule 12(b)(6) recited above have relatively little applicability 

to the motion presently before me. In seeking to recover for the timber burned in the fire, 

the United States has indisputably stated a claim under the Railroad Statute. What 

Defendants do dispute is whether an additional category of claimed damages—fire 

suppression costs—would be available to the United States under the Railroad Statute. 

The Railroad Statute is the only theory of recovery alleged in the Complaint. I do not 

believe that Rule 12(b)(6) applies in this situation.  

If this were a Colorado state court case, Rule 56(h) of the Colorado Rules of Civil 

Procedure, titled “Determination of a Question of Law,” would be a useful apparatus for 
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resolution of the question. Colo. R. Civ. Pro. 56(h) provides as follows: “At any time after 

the last required pleading, with or without supporting affidavits, a party may move for 

determination of a question of law. If there is no genuine issue of any material fact 

necessary for the determination of the question of law, the court may enter an order 

deciding the question.” But the Federal Rules of Civil Procedure do not include an 

identical rule.  

Nevertheless, I do believe that the Parties are entitled to resolution of the legal 

question presented. Fed. R. Civ. Pro. 56(a) allows for the grant of judgment as a matter 

of law as to a “part of each claim or defense” if there is no genuine dispute as to any 

material fact. See Lossaso v. Toter, Civ. No. 06-cv-02602-REB-RAC, 2008 WL 681467 

(D. Colo. 2008) (rejecting, on Erie grounds, defendants’ request for determination of 

question of law under Colo. R. Civ. Pro. 56(h), but nevertheless agreeing to address the 

legal issue presented under Fed. R. Civ. Pro. 56 because the facts relevant to the 

defendants’ motion were undisputed). Here, Defendants are essentially seeking 

summary judgment on any claim for fire suppression costs under the Railroad Statute 

on the ground that the Railroad Statute does not impose liability on a railroad for 

anything other than for damage to property physically burned by fire. As to this discrete 

legal question and in the context of this motion, there are no disputed facts.  

Under Federal Rule of Civil Procedure 56, the court may grant summary 

judgment when the pleadings, depositions, answers to interrogatories, and admissions 

on file, together with the affidavits, if any, show that there is no genuine issue as to any 

material fact and that the moving party is entitled to judgment as a matter of law. Fed. 

R. Civ. P. 56(a) & (c). Summary judgment may be granted where no rational trier of fact 
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could find for the non-moving party based on the showing made in the motion and the 

response. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). 

The factual record and reasonable inferences must be viewed in the light most 

favorable to the party opposing the summary judgment motion. United States v. 

Diebold, Inc., 369 U.S. 654, 655 (1962). 

6. Facts as alleged in the United States’ Complaint that are undisputed for 
purposes of this motion 
 
The United States makes the following allegations in its Complaint, which will be 

accepted as true for purposes of this motion2: 

The 416 Fire ignited on the morning of June 1, 2018, adjacent to a railroad track 

operated and maintained by the Defendants. Compl., Dkt. #1 at ¶ 1. 

Federal fire investigators have determined that the 416 Fire was ignited by 

particles emitted from an exhaust stack on a coal-burning steam train engine owned 

and operated by the Railroad. Id. 

The United States owns San Juan National Forest lands that are under the 

control and supervision of the United States Department of Agriculture, Forest Service. 

Id. at ¶ 4.  

The Railroad operates passenger service for 41 miles of track adjacent to public 

lands owned by the United States and administered by the Forest Service. Id. at ¶¶ 7–9. 

                                                           
2 Defendants do dispute the alleged cause of the 416 Fire and the scope of damages. 
But for purposes of the instant motion, these allegations will be accepted as true. The 
material facts for purposes of the limited legal question before the Court are not in 
dispute—that the United States incurred fire suppression costs as a result of the 416 
Fire and is seeking to recover those costs under the Railroad Statute.  
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The primary attraction for tourists riding Defendants’ railroad is the spectacular 

scenery that they can enjoy as the train passes through the San Juan National Forest 

and other public lands. Id. at ¶ 12. 

The Railroad’s coal-burning steam engines commonly cast off burning cinders 

and other hot materials, and, particularly under dry conditions, pose an extremely high 

risk of fire. Id. at 14. 

The Railroad’s train operations along the Durango-Silverton railroad track have 

previously caused wildfires requiring deployment of federal fire-fighting resources. 

Examples of previous fires include: the 2012 Goblin Fire (1,000 acres burned); the 2012 

Needleton Fire (6 acres burned); the 2002 Schaff II Fire (550 acres burned); and the 

1994 Mitchell Lakes Fire (270 acres burned). Id. at ¶ 17. 

During the month or months before the June 1, 2018 ignition of the 416 Fire, 

Defendants’ coal-burning steam locomotives had ignited multiple fires along its 

Durango-Silverton railroad track. Id. at ¶ 18. 

The 416 Fire began on June 1, 2018, at approximately 9:53 a.m., when one of 

Defendants’ coal-fired steam trains, bound from Durango to Silverton, was passing 

through San Juan National Forest lands at a location called Shalona Hill, which is 

adjacent to a private residential subdivision called Irongate Way. Evidence indicates 

that the coal-fired steam locomotive cast off one or more burning cinders or other hot 

material and ignited a small brush fire next to Defendants’ railroad track on National 

Forest land. Fire investigators located the origin of the fire as next to the railroad track. 

Federal fire investigators found a collection of numerous, extinguished embers, cinders, 

and ash particles on the ground adjacent to the railroad track, including at the specific 
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point of fire origin. Multiple eyewitness statements verify that the fire ignited adjacent to 

the track immediately after one of Defendants’ coal-fire steam locomotives passed the 

origin point. Id. at ¶¶ 19–23. 

 The Forest Service and other agencies promptly mobilized fire suppression 

efforts on the day the 416 Fire ignited. Id. at ¶ 24. 

 The fire spread across the San Juan National Forest, and ultimately burned over 

53,000 acres of National Forest land. Id. at ¶ 25. 

 In the Proposed Scheduling Order, the United States recites its “significant 

damages” as including “at least $25,000,000 in expenses incurred to suppress the 416 

Fire.” See Dkt. #13 at 6.3 In addition, the United States has suffered natural resource 

damages and timber losses over “more than 53,000 acres of federal land.” Id. In the 

Complaint, the United States alleges it has suffered “significant damages, including 

expenses in its efforts to suppress the 416 Fire and to rehabilitate the public lands 

damaged by the 416 Fire, a rehabilitation process that still continues.” Compl., Dkt. #1 

at ¶ 1. 

7. Arguments of the Parties 

a. Defendants’ Argument 

The Railroad’s argument is simple: the language of the Railroad Statute limits 

strict liability of the Railroad to actual physical property that is destroyed or damaged by 

fire. The Railroad Statute reads as follows: 

                                                           
3 In the United States’ Third Supplemental Disclosure, dated October 4, 2019, the 
United States claims $29,139,254.15 for fire suppression costs incurred by the U.S. 
Forest Service, and $1,854,249.63 in fire suppression costs by the Bureau of Land 
Management. In addition, $218,618.30 is claimed for “emergency remediation and 
rehabilitation costs.” See Dkt. #36-1 at 8.  
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Every railroad company operating its line of road, or any part thereof, 
within this state shall be liable for all damages by fires that are set out or 
caused by operating any such line of road, or any part thereof, in this 
state, whether negligently or otherwise. Such damages may be recovered 
by the party damaged by a proper action in any court of competent 
jurisdiction; but said action shall be brought by the party injured within two 
years next ensuing after it accrues. The liability imposed in this section 
shall inure solely in favor of the owner or mortgagee of the property so 
damaged or destroyed by fire, and the same shall not pass by assignment 
or subrogation to any insurance company that has written a policy 
thereon.  

 
Colo. Rev. Stat. § 40-30-103. The Railroad argues that fire suppression costs, including 

the costs of fighting the fire, are not “damages by fires” within the meaning of the 

statute. 

In the Railroad’s view, the textual basis for this position is supported by the final 

sentence of the statute which, although addressing subrogation, refers to the owner or 

mortgagee of “the property so damaged or destroyed by fire.” Thus, in the Railroad’s 

view, the only “damages by fires” to which strict liability can apply is “property so 

damaged or destroyed by fire.” And because fire suppression is not “property” that is or 

can be “damaged,” the statute must not apply to intangible damages such as the cost of 

fighting the fire to prevent actual property from being destroyed by the fire. 

The Railroad relies in part on a case from the nineteenth century, Spencer v. 

Murphy, 41 P. 841 (Colo. App. 1885), which interpreted a different statute imposing 

liability for setting of a prairie fire. The Spencer action was brought under then extant 

section 1036, Gen.St., which stated: “If any person shall set on fire any woods or 

prairies so as to damage any other person, such person shall make satisfaction for the 

damage to the party injured to be recovered in an action before any court of competent 

jurisdiction.” In that case, the Colorado Court of Appeals affirmed a verdict for the 
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monetary value of 50 acres of burned winter pasture, but reversed the award of $10 for 

services of the plaintiff in fighting the fire. Said the court, “[The fire-fighting] was 

voluntary. There was no employment by the defendant. The damage must be confined 

to loss by fire, and could not include compensation for services.” 41 P. at 841. There 

was no other analysis or explanation for why the plaintiff could not be compensated for 

this time and effort spent fighting the prairie fire. 

The Railroad also makes the argument that public entities involved in fighting 

fires are not generally allowed to recover the cost of fire-fighting absent a specific 

statute allowing for recovery. Here, Defendants allege that there is no statute allowing 

for recovery of fire-fighting costs under Colorado law. 

b. Arguments of the United States 

The United States’ response also relies on a claimed “plain reading” of the 

Railroad Statute. In the United States’ view, the Railroad Statute makes a railroad 

company liable for “all damages” by fires caused by the railroad. There is nothing in the 

statute that limits the extent of recoverable damages. According to the United States, 

“all damages” means all damages, including monetary costs incurred preventing the 

spread of the fire or putting the fire out. Defendants point to nothing in the common 

meaning of “damages” that would preclude recovery of a property owner’s costs in 

putting out a fire that threatens to destroy the owner’s property. 

The United States also points to the historic purpose of the Railroad statute, 

which was to shift the risk (and costs) of fires started by steam engines to the railroad 

entities that were starting the fires and profiting from rail operations. In a sense, the 

Railroad Statute was a legislative effort to force railroads to internalize the cost of the 
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externality (fires) generated by their profit-making operation. Making the statute a strict 

or absolute liability statute eliminated transaction costs (the uncertainty integral to 

litigation) associated with asking a jury to make a negligence determination. Per the 

United States, barring recovery of fire suppression costs under the Railroad Statute is 

inconsistent with the legislative purpose of placing the risk of railroad-caused fires 

squarely on railroad operators. This is just one of the many principles of statutory 

construction that arguably support the United States’ position. 

 Finally, the United States points to the absurd and counter-intuitive 

consequences that would spring from adopting Defendants’ position. If a property owner 

is only compensated for burned property, but not for costs and expenses incurred to 

prevent the destruction of property and timber threatened by fire, then there would be 

no legal incentive on the part of the United States (or any other landowner) to move 

quickly to prevent the spread of the fire. The economic incentives created would be 

bizarre and actually discourage landowners from preventing property from going up in 

flame and smoke. The United States also notes that the Defendants in this case have 

asserted “failure to mitigate” as a defense. This means that the Defendants contend that 

the United States had a duty to mitigate the fire and prevent it from spreading but, per 

the Defendants’ logic, under the Railroad Statute, the United States cannot recover any 

expenses for doing so. In the United States’ view, this makes little sense and supports a 

reading of the Railroad Statute that would include recovery of fire suppression costs.  
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8. Analysis 

a. The United States, as landowner, is entitled to the protections of 
Colorado statutes. 

 
 First, I reject the Defendants’ argument that, as a public entity providing a civic 

service by fighting a forest fire, the United States is not entitled to recover fire 

suppression costs. Here, the United States was not acting like a local fire department 

responding to a neighborhood house fire. Instead, the United States was protecting its 

own property, the National Forest, and acting like a property owner in fighting and 

attempting to suppress the fire. The Tenth Circuit has expressly held that when acting 

as a property owner in Colorado, the United States is entitled to whatever protection is 

afforded to other landowners in Colorado—including entitlement to recovery of fire 

suppression costs. See United States v. Boone, 476 F.2d 276 (10th Cir. 1973).  

 The Boone case involved a brush fire started on Mr. Boone’s property which 

spread from his land to the National Forest. The United States sued both in negligence 

and under Colo. Rev. Stat. § 41-2-5 (1963), which created absolute liability by providing 

that “[i]f any person shall set on fire any woods or prairie, so as to damage any other 

person, such person shall make satisfaction for the damage to the party injured, to be 

recovered in an action before any court of competent jurisdiction.”4 The United States 

brought suit to recover monies expended by it “in suppressing the fire, in restoring the 

watershed, and for timber and other resource damage.” 476 F.2d at 277 (emphasis 

added). 

                                                           
4 This statute was a successor statute to section 1036, Gen.St., cited in the Spencer 
decision, supra. The current version of this statute is found at Colo. Rev. Stat. § 13-21-
105. 
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 The Tenth Circuit held that where the United States is protecting its proprietary 

interest, it is entitled to the same state-established protections as other Colorado 

landowners. “Colorado statutes on other subjects govern the actions of individuals in 

this forest, and no reason appears why the United States as a landowner should not 

avail itself of Colorado statutory provisions which are available to other landowners 

under like circumstances.” Id. at 278. In determining that the United States could avail 

itself of this state-created strict liability statute, the Tenth Circuit drew no distinction 

between fire damage to physical property and the expenses incurred in fighting the fire. 

Therefore, I find that as a property owner, the United States is entitled to recover 

whatever damages a private landowner would be entitled to recover. Fire suppression 

costs were allowed to be recovered in Boone. The cases cited by the Defendants 

suggesting that municipalities or states are not entitled to recover fire suppression costs 

are not persuasive under the circumstances of this case. 

b. Colorado provides guidance on statutory interpretation. 

 Ultimately this is a question of statutory interpretation. What does the Railroad 

Statute mean when it says, “all damages by fires that are set out or caused by operating 

any such line of road”?  

 The Colorado legislature enacted guidelines on how to interpret a statute. “Words 

and phrases shall be read in context and construed according to the rules of grammar 

and common usage. Words and phrases that have acquired a technical or particular 

meaning, whether by legislative definition or otherwise, shall be construed accordingly.” 

Colo. Rev. Stat. § 2-4-101. In addition, if a statute is ambiguous, the court in attempting 

to determine the intention of the general assembly may consider among other matters 
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the following: (a) the object sought to be attained; (b) the circumstances under which 

the statute was enacted; (c) the legislative history, if any; (d) the common law or former 

statutory provisions, including laws upon the same or similar subjects; (e) the 

consequences of a particular construction; (f) the administrative construction of the 

statute; and (g) the legislative declaration of purpose. Id. § 2-4-203.   

 The Colorado Supreme Court has also given guidance. When construing a 

statute or ordinance, courts must ascertain and give effect to the intent of the legislative 

body. See State v. Nieto, 993 P.2d 493, 500 (Colo. 2000); Walker v. People, 932 P.2d 

303, 309 (Colo. 1997). Courts must refrain from rendering judgments that are 

inconsistent with that intent. See Nieto, 993 P.2d at 500. To determine legislative intent, 

a court must look first to the plain language of the statute. See id. (citing Vaughan v. 

McMinn, 945 P.2d 404, 408 (Colo.1997)). If courts can give effect to the ordinary 

meaning of words used by the legislature, the statute should be construed as written, 

being mindful of the principle that courts presume that the legislative body meant what it 

clearly said. See Askew v. Indust. Claim Appeals Office, 927 P.2d 1333, 1337 (Colo. 

1996); PDM Molding, Inc. v. Stanberg, 898 P.2d 542, 545 (Colo. 1995). Finally, if the 

statutory language is clear and unambiguous, the language should not be subjected to 

a strained or forced interpretation. See Boulder Cty. Bd. of Equalization v. M.D.C. 

Constr. Co., 830 P.2d 975, 980 (Colo. 1992). 

c. The Colorado Supreme Court decision in Union Pacific Ry. Co. v. De 
Busk provides insight into how the Railroad Statute should be 
interpreted. 

 
In Union Pacific Ry. Co. v. De Busk, 20 P. 752 (Colo. 1889), the Colorado 

Supreme Court had occasion to decide the constitutionality of the Railroad Statute’s 
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predecessor. Defendants in their briefing point to the De Busk case, decided relatively 

soon after the Statute’s initial passage, as a proper guide for the Colorado Supreme 

Court’s articulation of the intent of the Legislature in adopting the Railroad Statute. In De 

Busk, the supreme court was addressing a variety of arguments against the statute 

imposing strict liability on railroads, including: (1) that such a statute deprives a railroad 

of property without due process of law; (2) that such a statute would deny to the railroad 

equal protection of the laws; (3) that such a statute would impair the obligations of 

contracts; and (4) that such acts interfere with the powers of congress to “regulate 

commerce among the several states.” 20 P. at 755. Ultimately, the Colorado Supreme 

Court declared the Railroad Statute constitutional and, in so doing, described in detail 

the intent of the legislature in adopting the Statute: 

But no discrimination was either expressed or intended in favor of private 
individuals, or against railroad companies, by our statute making them 
liable for damages by fire caused by the operation of their trains. The 
object of the statute was to give an adequate remedy to those who should 
suffer damages from fire caused by the operation of the locomotive 
engines by the dangerous agency of steam. The object of the act was not 
to punish railroad corporations, but was to declare upon whom the loss 
must fall in case damage by fire should ensue by the operations of 
railroads.  

 
Id. at 756. The De Busk court approvingly quoted language from an 1847 

Massachusetts case which discussed a similar statute: 

We consider this to be a statute purely remedial, and not penal. Railroad 
companies acquire large profits by their business. But their business is of 
such a nature as necessarily to expose the property of others to danger; 
and yet, on account of the great accommodation and advantage to the 
public, companies are authorized by law to maintain them, dangerous 
though they are, and so they cannot be regarded as a nuisance. The 
manifest and intent and design of this statute, we think, and its legal effect, 
are upon the considerations stated, to afford some indemnity against this 
risk to those who are exposed to it, and to throw the responsibility upon 
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those who are thus authorized to use a somewhat dangerous apparatus, 
and who realize profit from it. 

 
20 P. 758 (quoting Hart v. Western R.R. Corp., 13 Metcalf 99 (Mass. 1847)). 

 After reviewing numerous such remedial railroad statutes from other jurisdictions 

as well as Colorado’s own Railroad Statute, the supreme court concluded that “such 

statutes are not penal, but purely remedial in their nature,” and that, accordingly, “they 

should receive from the courts a reasonable and liberal interpretation and construction, 

such as will justly promote their object.” Id. at 759.  

In the court’s view a “liberal interpretation” to effectuate the Statute’s remedial 

purpose was justified, and if the court’s liberal imposition of strict liability on the rail 

industry were to prove too burdensome, the legislature could effectuate a change: 

“Undoubtedly the enforcement of such acts [as the Railroad Statute] will stimulate 

railroad companies to the greatest diligence to prevent fires from the operation of their 

road. If they are found to bear too severely upon railroad companies, the legislature 

may be relied upon to give relief by modification or repeal.” Id. Therefore, the Colorado 

Supreme Court admonishes that the Railroad Statute should be interpreted liberally to 

justly promote the dual objectives of (1) making whole the injured party and (2) shifting 

to the railroad defendant the unavoidable external costs of operating a profit-making but 

“dangerous” apparatus.   

d. The United States is entitled to recover reasonable costs and 
expenses for fire suppression and fighting the 416 Fire under the 
Railroad Statute. 
 

I find that the United States should be allowed to recover fire suppression costs 

under the Railroad Statute.  
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Judge Carlson found the Railroad Statute to be “unambiguous” on the question 

whether “all damages by fires” is limited to only the value of property lost by burning or 

charring. I disagree to an extent. The statute is ambiguous on whether efforts and 

associated costs to extinguish already-burning property or to protect yet-to-be ignited 

property could be included in the phrase “all damages by fires.” Per the Colorado 

Supreme Court, “where the words chosen by the legislature are unclear in their 

common understanding, or capable of two or more constructions leading to different 

results, the statute is ambiguous.” Nieto, 993 P.2d at 500-01. A statute is also 

ambiguous when “the words chosen do not lead inexorably lead to a single result.” Id. at 

501. Here, the words “all damages by fires” could refer to only damage to physical 

property that is actually burned or charred by fire. Or, it could also be read to include the 

costs of protecting tangible property from a blazing inferno, along with the expense of 

extinguishing a fire that is continuing to consume property. These expenses, too, could 

be included in the phrase “all damages by fires.”         

Judge Carlson in her decision mostly discussed whether the Railroad Statute 

could apply to other indirect damage resulting from the fire, such as business losses, 

evacuation costs, or damage caused by debris from mudflows. The Carlson Opinion did 

not discuss whether the expense of extinguishing a fire that is in the process of 

destroying property could be considered part of the “damages by fire” suffered by the 

property owner. Using the various tools of statutory construction permitted under 

Colorado law, I conclude that fire suppression costs are damages that may be 

recovered under the Railroad Statute because they are directly related to, inextricably 

intertwined with, and indeed an integral element of damages to property by fires. To 
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deny recovery under the Railroad Statute to property owners who have expended 

money to suppress or extinguish a fire started by a railroad would be contrary to a 

liberal interpretation of the statute, and inconsistent with the remedial purpose of the 

Statute as declared by the Colorado Supreme Court in De Busk.   

As the United States points out, the liability clause of the Railroad Statute does 

not refer to “damage” (singular) by fires. Instead, it refers to “damages,” which is and 

was a legal term of art, both today and at the time of the origin of the statute. 

“Damages” is a term that covers the monetary remedy needed to make a plaintiff whole. 

In 1882, eight years after the Railroad Statute’s original enactment, “damages” was 

defined as “[a] sum of money adjudged to be paid by one person to another as 

compensation for a loss sustained by the latter in consequence of an injury committed 

by the former in violation of some right.” Martin L. Newell, A Treatise on the Law of 

Malicious Prosecution, False Imprisonment, and the Abuse of Legal Process 491 

(1892). Today, Black’s Law Dictionary defines it the same way: as “money claimed by, 

or ordered to be paid to, a person as compensation for loss or injury.” DAMAGES, 

Black’s Law Dictionary (11th ed. 2019).      

At its core, the expense or cost of fire-fighting or fire suppression embodies two 

separate elements of damages to property that Colorado law allows an injured property 

owner to recover: (1) the cost of restoration or repair of damaged property and (2) the 

cost of mitigating damages to property.   

First, Colorado law allows as damages the cost to repair property damaged by 

tortious conduct of another. See Colo. Jury Instr. Civil 6:12 (“Personal Property—Cost of 

Repairs”) (explaining that where property has been damaged but not destroyed, the 
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injured plaintiff is to be awarded the reasonable cost of repairing or rebuilding the 

property and the decrease in market value, if any, to the property as repaired or rebuilt). 

In addition, the Colorado Supreme Court has explicitly recognized that in an appropriate 

case, the proper measure of damages for injury to real property is not limited to the loss 

in value of the property, but alternatively could be the “cost of restoring the property to 

the condition existing prior to the” tortious conduct. See Bd. of Cty. Comm’rs v. Slovek, 

723 P.2d 1309, 1316 (Colo. 1986). See also Restatement (Second) of Torts, Section 

929(1)(a) (providing that in an “appropriate case” the real property owner should be 

allowed to choose as the measure of damages either the diminution of market value or 

“the cost of restoration that has been or may reasonably be incurred”).  

The Slovek decision, which involved private property that was damaged by a 

flood, explained that the measure of damages for injury to real property is “not 

invariable,” and “the goal in compensating the property owner is to reimburse that owner 

for the actual loss suffered.” Id. at 1314 (citing Restatement (Second) of Torts § 901 

cmt. a (1979) for proposition that “the law of torts attempts primarily to put an injured 

person in a position as nearly as possible equivalent to his position prior to the tort”).  

The obvious first step in repairing or regenerating timber land damaged by fire is 

to put out the fire that is destroying it. Thus, fire suppression appropriately is included as 

the initial element in the cost of repair or restoration of a burning natural resource. 

Second, fire-fighting or fire suppression is an important element of damage 

mitigation. Under Colorado law, a party whose property has been damaged or is being 

damaged has a duty to mitigate those damages. See Colo Jury Instr. Civil 5:2 

(“Affirmative Defense—Failure to Mitigate”); Valley Dev. Co. v. Weeks, 364 P.2d 730, 
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733 (Colo. 1961) (“The rule is well settled that one may not recover damages for an 

injury which he might by reasonable precautions or exertions have avoided.”). As noted, 

Defendants here have raised “failure to mitigate” as an affirmative defense in their 

answers. See Defendant American Heritage Railways, Inc.’s Answer and Jury Demand, 

Dkt. #15 at 4 (“Plaintiff has failed to mitigate its damages, if any, as required by law.”); 

Defendant Durango & Silverton Narrow Gauge Railroad Company’s Answer and Jury 

Demand, Dkt. #16 at 5 (same).  

A corollary to the duty to mitigate is that the injured party necessarily is entitled to 

recover from the tortfeasor the expenses of taking reasonable steps to mitigate those 

damages. See Gundersons, Inc. v. Tull, 678 P.2d 1061, 1065 (Colo. App. 1983), aff’d in 

part, rev’d in part on other grounds, 709 P.2d 940 (Colo. 1985). As the Colorado 

Supreme Court said in Hoehne Ditch Co. v. John Flood Ditch Co., 233 P. 167 (1925), 

“[W]here one has been injured by another, it is the duty of the injured person to use 

reasonable means to avoid loss and damage and the cost and expense of such 

reasonable means would be the true measure [of damages].” This unremarkable 

principle is consistent with the common law in other jurisdictions as well. See, e.g, 

Toledo Peoria and Western Ry v. Metro Waste Systems, Inc., 59 F.3d 637, 640 (7th Cir. 

1995) (explaining that under Illinois law, an injured party has the duty to mitigate 

damages to property and in exchange is entitled to recover from the tortfeasor all 

reasonable expenses incurred to minimize the loss).   

Here, to the extent that the United States was trying to minimize or mitigate its 

losses from the 416 Fire by deploying fire-fighting resources, then under Colorado’s 

interpretation of the term “damages,” it should be entitled to recover those fire-fighting or 
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fire suppression expenses as part of “all damages by fires set out or caused by” the 

Railroad. It is part of the sum of money necessary to make the United States whole—to 

restore the United States to its position pre-injury. Fire suppression expenses are 

directly related to either stopping property from burning or repairing already burned 

property and, to that extent, are entirely consistent with the dual purposes of the 

Railroad Statute as articulated in De Busk: providing both a remedy for the injured 

property owner and to create an incentive “for the better protection of property exposed 

to such unusual dangers.” 20 P. at 759.  

This conclusion is not necessarily inconsistent with the Carlson Opinion. 

Expenses and costs to mitigate loss or remediate and repair burned or burning property 

are directly related to and, under Colorado law, traditionally part of the damages 

awarded to someone whose property has been (or is being) damaged or destroyed by 

the tortious conduct of another. Judge Carlson’s decision appears to be more 

concerned with indirect or consequential damages from the fires, unrelated to the 

burning or threatened property itself, such as lost business opportunities, or secondary 

effects other than burning by flame, such as damage from mudslides. These are 

arguably not direct damages by fire and are qualitatively different from expenses 

incurred by a property owner to fight the fire itself.  

Thus, I do not accept Defendants’ suggestion in their Reply that a decision 

allowing recovery for fire suppression costs would convert the Railroad Statute into “a 

wide-reaching, all-encompassing mechanism for the recovery of any and all types of 

conceivable damages that may be tangentially related to or even caused by a railroad 

fire.” See Dkt. #24 at 2. For example, Defendants complain that if plaintiffs under the 
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Railroad Statute were allowed to recover suppression costs, there would be “no 

limitation on the damages that could be sought,” and “the severity of consequences 

would be potentially far reaching, debilitating, and of a magnitude that far exceeds what 

could ever be reasonably expected by a railroad.” Id. at 11. Defendants list, as 

examples, a person hundreds of miles from a fire who suffers health effects due to 

smoke; a business with no proximity to the fire that could make some claims for lost 

revenue; damages from mudslides occurring years after a fire potentially that could 

create “continued and ongoing liability of a railroad for a fire occurring years earlier”; or 

nearby residents who could claim damages for smoke, pain and suffering, or a variety of 

other damages “despite suffering no physical harm to person or property.”  Id. at 12.  In 

Defendants’ view, the “potential claims and types of claimant would be endless and as 

broad as a creative attorney’s imagination would allow.”  Id.   

Defendants’ depiction is an exaggeration. A rational toe-hold exists to prevent a 

slide down the slippery-slope of Palsgraphian horribles the Defendants describe. See 

Palsgraf v. Long Island R.R. Co., 162 N.E. 99 (N.Y. 1928). That toe-hold is the direct 

link between fire suppression expenses and the protection and rehabilitation of property 

actually burned by or threatened to be burned by a fire trigged by a railroad train. It is 

nonsensical to say that the law cannot compensate a plaintiff who has expended money 

on fire suppression to protect property out of fear that someone a hundred miles away 

might later complain about respiratory problems. To interpret and construct the Railroad 

Statute in a manner to “justly promote [its] object,” as De Busk says we must, the courts 

of Colorado can and should draw appropriate lines. In this judge’s view, to promote the 
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object of the Statute, the line should be drawn on favor of allowing fire suppression 

expenses as part of “damages” under the Railroad Statute.          

Neither am I persuaded by the historic list of cases that have applied the Railroad 

Statute without specifically including fire suppression costs as recoverable damages. 

Most of those cases were decided more than a century ago. It is no surprise that in 

cases decided in the late 1800s and early 1900s fire suppression was not generally an 

element of damages sought to be recovered by property owners. Most technological 

developments in fighting wildland fires have occurred since that time.5 Without the 

technological ability to deploy significant resources to suppress fires, the fact that 

plaintiffs generally did not seek to recover fire suppression costs is not indicative, one 

way or another, whether the Colorado Supreme Court would find fire suppression costs 

compensable under the Railroad Statute. And indeed, under the Boone decision, 

discussed supra, the Tenth Circuit did not find it improper for the United States to seek 

recovery for fire suppression expenses under a similar strict liability statute for the 

setting of a prairie fire.   

Also unpersuasive is Defendants’ argument which relies on the final sentence of 

the Railroad Statute: that the railroad is liable only to the owner or mortgagee “of the 

property so damaged or destroyed by fire.” Dkt. #24 at 8. Defendants suggest that this 

sentence means that the damages referred to must necessarily be “only for damage or 

destruction of property from burning by fire.” But, as explained above, fire suppression 

                                                           
5 For example, the first official jumps by smokejumpers were made in the Nez Perce 
Forest in Idaho in July 1940. See Forest History Society, “U.S. Forest Service 
Smokejumpers,” published by Forest History Society, found at 
https://foresthistory.org/research-explore/us-forest-service-history/policy-and-law/fire-u-
s-forest-service/u-s-forest-service-smokejumpers/ (retrieved Dec. 26, 2019). 
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costs are part of the damages that Colorado property owners historically would be 

entitled to and are properly considered for destruction of property from burning by fire.   

Consistent with the De Busk admonition that the Railroad Statute be construed 

“liberally” so as to justly promote its object, and cognizant of the Colorado canon of 

construction that statutes are to be read with the “object sought to be obtained” in mind, 

I find that it would be contrary to the purpose of the Railroad Statute to deny recovery to 

property owners who have proactively sought to protect their property by fighting a 

railroad-started wildfire. The entire purpose of this strict liability statute was to shift the 

unavoidable cost of fires started by coal-burning trains to the railroads who run the 

trains. The expense of suppressing these fires is necessarily part of that cost. It would 

be non-sensical, contrary to a liberal interpretation of the Railroad Statute, and would 

unjustly negate the Statute’s objective to not include the expense of fire suppression as 

part of the damages for which a railroad is strictly liable under the Railroad Statute.  

Finally, accepting Defendants’ interpretation the Statute would lead to perverse 

incentives. A property owner, confronted by a forest fire started by a train, would have 

little economic incentive to try to extinguish the fire because fire suppression costs are 

not recoverable. By contrast, allowing property to be completely consumed would 

ensure full recovery from the railroad for the value of the burned property. Interpreting a 

statute that is intended to protect property from fire to instead create incentives to allow 

property to burn makes little sense. A statute is to be interpreted “so as to give 

consistent, harmonious, and sensible effect to all its parts.” Nieto, 993 P.2d at 501 

(quoting People v. District Court, 713 P.2d 918, 921 (Colo. 1986)).  Further, in 

construing a statute, a court “must seek to avoid an interpretation that leads to an 
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absurd result.”  Id.  Here, adopting Defendants’ position that fire suppression costs are 

not recoverable under the Railroad Statute would lead to an absurd result. 

9. Conclusion 

 For the foregoing reasons, I find that the United States is entitled to recover fire 

suppression costs and expenses pursuant to C.R.S. § 40-30-103.  Accordingly, it is 

hereby RECOMMENDED that Defendants’ Motion to Dismiss (Dkt. #8) be DENIED. 

 

 NOTICE:  Pursuant to 28 U.S.C. § 636(b)(1)(c) and Fed. R. Civ. P. 72(b)(2), 

the parties have fourteen (14) days after service of this recommendation to serve 

and file specific written objections to the above recommendation with the District 

Judge assigned to the case.  A party may respond to another party’s objections 

within fourteen (14) days after being served with a copy.  The District Judge need 

not consider frivolous, conclusive, or general objections.  A party’s failure to file 

and serve such written, specific objections waives de novo review of the 

recommendation by the District Judge, Thomas v. Arn, 474 U.S. 140, 148-53 

(1985), and also waives appellate review of both factual and legal questions.  

Makin v. Colorado Dep’t of Corrections, 183 F.3d 1205, 1210 (10th Cir. 1999); 

Talley v. Hesse, 91 F.3d 1411, 1412-13 (10th Cir. 1996). 

 

       BY THE COURT 

Date: December 27, 2018       
 Denver, Colorado   N. Reid Neureiter 

      United States Magistrate Judge 
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